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CIVIL COURT OF THE CITY OF NEW YORK

COUNTY OF NEW YORK, PART o Index No: $4751/04
Ny Motion Calendar Date: March 9, 2005

STERLING NATIONAL BANK as assiguce of Maotion Calendar No
NORVERGENCE, INC., |
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alaciffe DECISION/ORDER
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g Present: HON. ELLEN GESMER

KENNETH H. CHANG P.5. and KENNETH . Judge, Civil Court
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Plaintiff Sterling National Bank (Sterfing) brings this action, as the assignee of
NorVergence, Inc., claiming that defendants are in defanlt in making payments on an alleged
equipment rente) agreement. Defendants have answered' and asserted three affirmative defenses:
that the Court lacks personal jerisdiction over him, that proper venue of thiz matter is in the state
of Washington; and that plaintiff is batred from recovery becanse any contract was procured by
fraud. Before this Court is plaintiff's motion for summnary judgment, and for an order striking
defendant’s affirmative defenses. Defeadant opposes the motion, For the reasons set farth
below, the Court denies plaintiff's motion in all regpects.

The Partiey’ Factaal Chims .

Plaintiff is basing all of its claims againgt defendants on an “Equipment Rental Contract”
(Contract) allegedly executed by defendant with plaintiff’s assignor on March 10, 2004, a
“Delivery and Acceptance Certificate," allegadly executed by defendant on April 1, 2004; and a
letter from plaintiff to defendant, dated April 19, 2004, advising defendant that the Contract had

'Defendant Kenneth H, Chang filed an Answer and an Affidavit in Opposition to
Defendant’s Mation, and algo appeared on this motion, on behalf of both himesif and his )
corporation, Kemneth Chang P.S. At oral argument, defendant’s counsel waived aly objection,
for the purpose of this motion, to the faiture of the cosparate defendant to appear by counscl. The
Court however advised Mr. Chang that New York State law requires that the corporate
defendant, Kenneth H. Chang P.S. appear by counsel. (CPLR 321fa]). In this opinion, the Court
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been essigned to it Defendant acknowledged receipt of the letter, Plaintiff's papers are devoid
of ny description of the item being rented (axeept to refer to it a3 “ons(1) Matrix 2003, any
discussion of the nature of the Contract, and the circumatenceg under which it was executed,
Moreover, plaintif does not submit an affidavit by anyone who bad personal knowledge of the
Contract or the eircumstances of the underlying transaction.

On the other band, defendunt makes detailed allegations concerning the circumnstances of
the making of the Cantract, none of which plaintiff disputes, Specifically, defendant claims that
in Februaty 2004, he was approached by a saleaman cmployed by NorVergeace who told him
that NorVergence conld provide him with telecommuaications services, including high speed
mternet access, toll-free 800 service, unlimited cellular usage and unlimited long distance calling,
at a savings of 20 to 60% aver his current costs, He firther elleges that another NorVergence
salegman, John Keith, met with him on February 27, 2004 and repeated the offer to provide him
with services al 2 tremendous discount if he *qualified” for their services. On Marceh 10, 2004,
Mr, Chang again met with Mr. Reith who provided bim with a “Cost Savings Proposal, » and
told him that NorVergence would consider taking him on as a customer. On the same day, Mr.
Keith aaked defondant 1o sign a stack of documents, which he claimed were “non-binding and
no-rigk™ and were essentisl to regerve the circuitry and hardware in order for NarVergence to
provide service to defendant. Mr. Kajth told Mr. Chang that the docurnents had to be signed
quickly and gave him no time to review them. In reliance on Mr. Keith's statement that the
documents were non-binding, Mr. Chang signed them. Mr., Keith took the signed documernts
with him and promised to send 2 copy to Mr. Chang, but Mr. Chang avers that he never received
acopy. While defendant does not edmit signing the Contract, the Court notes that the Contract
is dated Mareh 10, 2004,

Mr. Chang firther claimg that NorVergence edviged him that he had been “approved,”
and on April 1, 2004, a “Matrix” box was installed at his office. However, the high speed
internet line, the 800 number and the long distance lines were never installed or activated.

Mr. Chang further alleges that NorVergence wert into bankruptey in July 2004, and that
in November 2004, the Fedetul Trade Commission issued @ complaint against it. He fucther
provides documentary evidence that the New York State Attorney General iz investigating
financial institutions to which NorVergence bad assigned its cantracts and that it has entered into
settlement agreements with several of them, under which they agreed to forgive most of the
charges due from customers as a result of their contracts with NarVergence, In particular,
defendant alleges that the New York Stae Attorney General has an investigation pending against
plaintiff,

Plaintif's Motion for Sumumary Judgment

At the simplest level, the Court must deny plaintiff's motion because it bas failed to set
forth a primna facie case. The proponent of 2 summary judgment motion must makc a prima facie
showing of entitlernent to judgment 22 a matter of law, tendeting sufficient evidence to .
demonstrate the absence of any material issues of fact. Failure to make such prima facie showing
requires denial of the motion (Alvarez v Praspect Hoxp., 68 NY2d 320, 324 [1986]). CPLR § .
3212(b) requires thar a motion for summary judgment be supportsd by an affidavit of a person
with requisite kmowledge of the facts, together with a copy of the pleadings and by other .
available proof (Spearmon v Times Square Stores Corp., 96 AD2d 552, 553 [2d Dept 1981]). It
iz axiomatic that summary judgment is a deastic remedy which should only be granted ifitis
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clear that no matarial issues of fact have been presented . , . If there is eny doubt about the
existence of a trizble issue of fact or if o material issne of fact ix arguable, summary judgment
ghould ke denied” (Celards v Bell, 222 AD2d 547 [2d Dept 1995)).

In this cazse, plaintiff relies on the affirmation of ity attarney, Beth Herbstoan, ad an
affidevit of Bemjamin S. Katz, who identifics himself as First Vice-President and Special Asset
Manager of Sterling. The Court will disregard Ms. Herbstman's affidavit, since an attorney’s
affirmation is of no value on a motion for summary judgment. (Stainless, Inc. v Employers Fire
Ins. Co., 69 AD2d 27, 31 [1* Dept. 1979]). ‘That lcaves only Mr. Katz’s affidavit and the thres
exhibits to it Me. Katz does not claim to have any perscnal knowledge of the transaction
between plaimtiff's assignor and defendants, or of the alleged assignment botwoen plaintiff"s
arsignor and plaintiff. Nonetheless, he states that plaintiff’s agsignor entered into a contract with
defendants, While he attaches a copy of the alleged contract, he does not anthenticats
defendant’s signature, 50 the copy of the slleged contract is of oo probative value. Mr, Katz also
clatrs that plaintifP's assignor assigned the contract to plaintiff, However, he docs not provide
any documentation of the assignment. Since the best evidence of the assignment would be the
document of assignment itgelf, bit statement to that effect is of no probative value. The only
document which Mr, Katz attaches which mentions the aasignment is a lstter from plaintiff to
defendapt advising him that the assignment occurred and that defendant acknowledges receiving
notice of it. That is insufficient to establish that the assignment took place. Finally, Mr. Katz
swears that defendant i in defeult under its alleged agreement with plaintiff and that pleintiff
made *“numerous attempts™ to collect the alleged balance due. However, he does not attach any
documents {0 support his statements. While he ¢laims to have Tamiliarity with the plaintiff’s
books and recards, that statement is of no valuc in the shaence of the books and records on which
be allegediy relies.

Consequently, plaintiff has not made out its prima facie case as to its entitlement to
summary judgment, and its motion must be denied.

Phiutiﬂ’l motion to strike the affirmstive defenses

Plaintiff has slsa moved to strike defendant’s affirmative defenzes.

Tho Court will address first plaintiff’s motion to strike defendant’s third affirmative
defense. Defendant’s third affirmative defense asserts that plaintiff's assignor fraudulently
induced him to sign the Contract and that plaintiff may not recover on a contrast enteted iqta by
fraud. Plaintiff asserts thet defendant cannot asscrt this defense because of the “hell or high
water” provision in the Contyact. The Court rejects this argument for threc reasons.

First, since plaintiff has not established that the Contract was signed by defendant, it
cannot assert the Contract as a basis for striking defendapt’s affirmative defense.

Second, even if plaintiff had estsblished that defendant had signed the Contract, “hell or
high water” clauses have been held insufficient to bar a elaim of fraudulent inducement.? (Rhythm

*The Court need not reach the quastion of whether “hell or high water” clauses are
generally valid, and therefore does not do s0. The Conrt notes, however, thet the cases cited by
plaintiff for that propozition are distinguishable from the case at bar. For example, in both
Preferred Capital, Inc. v. PBK, Inc., (309 AD2d 1168 [4* Dept 2003]) and Advanta Leasing
Services v Rosewood Furniture of New York Inc., (3 Misc.3d 139(A) {App Term, 2d Dept
2004]), the Courts did not quate the language of the leases at iague, 50 they are not probative of

e vialiditu affha loces Alovies at icenia in thig rage. i
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& Hues, Inc. v Terminal Marketing Co., Inc,, 2002 WL 1343759, at ®7 [SD NY 2002]; see also
Manufacturers Hanover Trust Co. v Yanakas, 7 F3d 310, 318 [2d Cir 1993]).

Third, plaintiff also argues that it takes free of defenses because it is a holder in due
course. However, although plaintiff's coungel asserts that it is “uncontrovested” that plaintiff
Tecaived the assignment for value, in good faith, and without notice of any defenses againgt the
lessar,” in fact nane of those facts have been establizhed at all, since plaintiff submittad no
affidavit by anyone with persons] knowledge of the assignment between plaintiff and its assignor.
Moreover, even if plaintiff had egtablished that it is & holder in due course, defendant conld still
assett the defense of fraud against it (UCC § 3-305; First Nas'l Bank v Fazzari, 10 NY2d 394, 397
[1961]; Pioneer Credit Corp. v Bon Bon Cleaners Corp., 38 AD2d 743 [2d Dept 1972)).
Accordingly, pleintiff’s motion to dismiss the third affinpative defense is denied.

The Court now turns to plaintiff°s motion to strike defendant’s first and aecond affinnative
defenses. In hig first affirmative defense, defendant objects to the jurisdiction of this Court over
him because he is a resident of the State of Washington, and Kenneth H. Chang P .S, ica
Washington State corporstion, with its principal place of business in Washington state. On this
motion, defendant further explaina that he has never had any contacts with the State of New York;
specifically, he states, “T have never been to New York, do not own property in New Yark, do not
transact business in New York, and have no other ties to the State of New York.” In his second
affirmative defense, defendant objects to venue in New York State, on the Zounds that the
trangaction had no connection with New York, and that venue in New York would be “so gravely
difficult and inconvenierit” that he would be deprived of his day in Court.

Plaintiff angertc thet venne and jurisdiction are proper because a provision on the back of
the Contract states, in tiny type, :

This agreement ghall be governed by, constryed and enforced in accordance with the laws
of the State in which Rentor's principel offices are located or, if this Lease iz assigned by
Rentor, the State in which the assignes’s principal offices are located, without regard to
such State’s chaice of law considerations and all legal actions relating to this Lease shall
be venued exclusively m a state or federa] court located within that State, such court to be
chosen at Rentor or Reator’s assignee’s sole option.

The page on which this paragraph appears is imitialed on behalf of NotVergence but not on behalf
of defendant. ‘

The Count rejects plaintiff's argument for three reasons.

First, as statod above, plaintiff has failed to establich that defendant signed the Contract so
it cannot rely on the Contract to strike defendant’s affirmative defenses.

Second, even if plaintiff had establiched that defendant had signed the Contract, for the
Teasons set forth shove, defendant has assertad a valid defense against the Contract based on
fravdulent inducement. ‘If defendamt prevails on that argument, that would invalidate the entire
Contract including the provisicns relating t venue and juriediction.

Third, & formn selection clause may be set aside if the party shows “that enforcement
would be unraasonzhle and unjust or that the clause is invalid because of fraud or overreaching,
such that a mrial in the contractusl forum would be so gravely difficult and inconvenient that the
challenging party would, for all practical purposes, be deprived of his or her day in court.”
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(British West Indies Guarangy Trust Co. v Banque Internationais A LuxembBourg, 172 AD2d 234
[Lst Dopt] 991]; see also Brower v Gateway 2000, 246 AD2d 246, 255 [1st Dept 1998][choica of
forum clanse may be 80 oppressive that it i get aside 2¢ unconscionable.]). The Court finds that
defmdant bas made a sufficient ahowing that enforcement of this clause would be unjust and that
the contract was obtained by fraud to justify denying plaintiff®s motion to strike defeadent’s
affinnative deferse. Moreover, the Court has questions as to whether a forum selection clanse
that does not identify a specific jurisdiction is caforcesble. (See, e.g. IFC Credit Corp v Eastcom,
Inc., 2005 WL 43159, * 1 (ND I 2005]). The Court also notes that the Attorney General of the
State of New York hag entered into consent agreements predicated oq its findings that similar
provizions were unconscianable under Exccutive Law §63(12) and the Uniform Commerejal
Code (UCC) 2-302. :

Accordingly, the Court is denying plaintiffs motion in full. Morsover, the Court is
geuding a copy of this decision to the Bureaus of Telecommunications and Energy and Congsumer
Frauds and Protection of the Attomney General of the State of New York State Department of Law
in light of defendant’s uncontroverted statement that those bureaus are conducting an
investigation into plaintiff*s actions as an assignee of Norvergence, Inc.

Dated: Mareh 22, 2008

-Judge, Civil Court



